PRESENT-DAY CRITICISM
With the series of searching articles referred to above, Mr. Borchard challenged the very foundation of sovereign immunity as expressed in the maxim that the king can do no wrong, and asserted that it was introduced, without sufficient understanding, into America as part of the common law, surviving mainly by reason of its antiquity.: 3 Turning his attention particularly to the tort law of municipal corporations, he found the courts "laboring under a supposed inexorable domination of formulae, phrases and terminology, with the result that facts have often been tortured into the framework of a formula, lacking in many cases any sound basis of reason or policy." '14 These are the notes which dominate the crescendo of voices raised against the tort law of municipal corporations: first, they condemn the insistent judicial adherence to the common law formula for which they say there is no justification; and, second, they deprecate the Procrustean techniques employed by the courts in their efforts to bring the varying circumstances of the modern municipal corporation with its diversity of functions into conformity with that formula.
It is a common charge that not only is there irreconcilable conflict in the classification of most of the newer and some of the older municipal functions but that even within any one jurisdiction a consistent pattern cannot be worked out from the cases. The conflict and confusion, the "unplanned arrangements of partial liability," "the spotted and striped law," which the commentators find in their researches, they attribute to the judicial compromise between the unfairness of complete immunity and the dread of complete liability.' 5 To synthesize briefly their analyses, 10 the fault appears to derive from a lag between common law conceptualism and modern realism. As many of the critics see it, the extension of sovereign immunity to a quasipublic body occurred in the philosophy of one day and without serious judicial or legislative re-examination has been allowed to continue in that of another. In the time of Russell v. Men of Devonl 7 the courts had but a clumsy appreciation of corporate entity and were further troubled with the difficulties of distributing liability over the component members of that body. When Bailey v. The Mayor of New York' was decided American cities were just beginning to assume an importance "5 Borchard, Government iability in Tort (1924) 34 YALE L. J. i, 2: "The facts that the conditions which gave it birth and that the theory of absolutism which kept it alive in England never prevailed in this country and have since been discarded by most monarchical countries of Europe, have nevertheless been unavailing to secure legislative reconsideration of the propriety and justification of the rule that the State is not legally liable for the torts of its officers." " 4 Id. at x. 1 Fuller and Casner, Municipal Tort Liability in Operation (1941) 54 HAzv. L. Rav. 437; Borchard, on the social and political horizon. There was a fear that an unrestrained demand to satisfy tort judgments from public treasuries would stunt their growth. It was therefore thought wiser to let the loss lie where it had fallen in certain instances than to risk an obstruction in the development of this important unit of government and civilization. The concentration of population and machinery in cities, however, increased the demands made upon them. And, as the municipal corporation grew in size, as it assumed more and more services and functions, so too did its potentiality for the infliction of harm increase. With the growing complexity of life the cost of doing business came to include such things as workmen's compensation and pension funds. In the field of tort law capacitr to bear loss became a factor in the decisions, and the principle of vicarious liability received new emphasis and import. The pendulum was swinging to the other end of its arc so that it came to be a better thing to distribute unavoidable loss over as wide an area of absorption as possible.
The commentators recognize that courts were not unaware of these trends. But the judicial process of readjustment to changing values is a slow and hesitant one. Met with an impasse of precedent the courts have consistently refused to renounce the common law formulae; rather they view them as inevitable and inexorable in the absence of legislative redirection. Consequently such response to the changed philosophy as they have made has been within the confines of stare decisis by way of distinctions, refinements, escapes and exceptions; tactics which the commentators claim lead but to confusion and conflict in which the predictive value of stare decsis is lost.
Despite the criticism, there has been almost no judicial retreat from the doctrine that a municipal corporation enjoys partial immunity. The South Carolina court, however, feeling the classification of municipal functions into the mutually exclusive categories of "governmental" and "proprietary" a hopeless task, broke with precedent and now applies a consistent rule of immunity unless otherwise directed by the legislature. 9 Ohio, on the other hand, took a somewhat hesitant step toward a uniform rule of liability but in quick time retraced it and is now back in line. 20 Florida, taking its cue from Ohio, seems to have departed from the usual approach by use of a presumption against the municipal corporation but how far this will take the courts of that state is not yet clear. 2 1 Elsewhere the notion of functional dualism "In Irvine v. Town of Greenwood, 89 S. C. 511, 517, 72 S. E. 228, 230 (1911) the court said: "The confusion which has resulted from the refinements and distinctions attempted by other courts with respect to the liability of municipal corporations for torts committed by officers or employees is so great that it would be difficult, if not impossible, to deduce from them a rule which could be applied with confidence by the public or the bar." 342, 14 o N. E. 164 (1922) . It is a matter of some speculation whether the New York courts are not now ready to overrule the doctrine and apply a rule of liability; see Osipoff v. City of New York, 286 N. Y. 422, 36 N. E. (2d) 646 (1941) , wherein the court quotes, without comment, a passage from Harper, Torts §295, which is sharply critical of municipal immunity and which concludes: "The principle can find no justification in sound social policy and is one that is productive of great injustice and hardship to individuals with but slight corresponding advantage to society." " persists, firmly entrenched by precedent and avoidable only by an exercise of delicate judicial ingenuity or direct legislative assault. Preliminary to a report of the commentator reaction to the judicial rationale and technique employed in the decisional law of this subject, it should be pointed out that the distinctions inherent in the concept of dual capacity have no place in at least two instances. 22 The first of these is where the alleged injury is the result of a direct trespass to property. If the municipal corporation, through its council or governing body, authorizes or ratifies an invasion of the property rights of an individual an action of trespass seems to lie without concern over the nature of the function in which the tort was inflicted. It is only when the municipal corporation can point to an express or implied authorization from the state legislature to construct the public work or other improvement in the injurious way in which it was built that it can "shield itself behind the State's alleged impossibility to commit or authorize a tort."
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The second instance is presented by cases where the court finds the municipal corporation to have caused the injury complained of by creating, maintaining or tolerating a nuisance. A distinction, however, is usually made between injuries to person and injuries to property. If the same nuisance causes both a personal and a property injury, recovery will be granted for the latter harm and, denied as to the other. It thus seems that the courts are prone to protect a person more assiduously in his property rights than in the inviolability of his person. The distinction has not received the approval of any commentator. "Whether this difference," to quote Professor Borchard, "can be satisfactorily explained . . . by the fact that the governing authorities acting as the corporation are presumed to be aware of continuing nuisances, whereas the defective condition of public property causing personal injuries is usually due to the negligence of some individual caretaker, is more than doubtful. ' " 24 Relatively recent writers, however, note a tendency to expand the nuisance theory so as to include personal injuries. 25 It also seems to be a widespread opinion among the cormmentators that the nuisance theory is being more frequently resorted to as an escape from the inflexibility of the governmental-proprietary formula; they believe that the courts are taking almost every occasion to find a nuisance so that liability can be imposed without too great a distortion of the common-law distinction. 2 6 TESTS OF LIABILITY I. Governmental and Proprietary. The point of beginning and return in almost every tort case in which the defendant is a municipal corporation is the classification of the function in the course of which the alleged tort was committed in terms of "governmental" or "proprietary," or into one of the several other alternative pairs of antonyms. 27 Unless the plaintiff's complaint shows that the source of his trouble is one of the few excepted categories noted above, his initial task is to rebut the municipality's challenge that the function involved was one appertaining to government.
The most usual judicial rationale for immunity in the pursuit of governmental functions is that when a municipal corporation is acting in that capacity it is acting as an arm of the state. The state is not subject to suit in tort; therefore, its anatomical appendage enjoys a like immunity. The critics' answer 28 to this is that a state enjoys immunity, not because of any inherent perfection, but rather because of a lack of remedy against it. The state is not subject to the jurisdiction of its courts. It can, however, and often does consent to suit. "A municipal corporation," to quote Mr. Harno, "is not at all in the same position. It, as a rule, can be sued, and is amenable to process for the purpose of compelling it to perform its obligations. The courts have adequate jurisdiction over municipal corporations." 2 9 Consequently, where both the wrong and jurisdiction over the wrongdoer exists, immunity cannot be justified by this analogy. 3 " Some other consideration must be looked for.
A related justification is that in the performance of governmental functions the municipal agents and employees are acting as agents and employees of the state. The rule of respondeat superior has no application, nor could it in this view impose liability on the municipal corporation. But, point out the critics, the fact of agency' or a master-servant relationship is not normally determined by the character of the service or function in which the tort was committed, but by the control exercised over the agent or employee. He who has authority to employ and dismiss another, to direct and control the work, is master; he who must submit to such direction and control is agent or servant. There is no doubt that in almost every case this direction and control is centered in the municipal corporation. The critics 31 insist that a "' The term "governmental" is used in the decisions interchangeably with the terms public, sovereign, political, state, mandatory, essential, discretionary, legislative. The term "proprietary" is used interchangeably with the terms private, corporate, quasi-private, non-governmental, non-essential, ministerial, commercial, permissive. "Discretionary" and "ministerial" are also employed by some courts in a manner suggesting an independent test. This is discussed at pp. 222-223 infra. Maryland (1939) normal application of the rules of agency would reveal the city as the principal or master. They can neither find nor imagine a reason for a different or a distorted rule of agency; "it surely is not logic."
It is urged by a few courts that in performing governmental functions the officers or agents of the city owe no duty to the injured individual; that such duty as exists is one running to the sovereign state. From this premise it follows that no wrong has been done the injured party for there was no breach of duty to him. In a recent article, Mr. Orville C. Peterson 3 2 points out that this reasoning is a petitio principii, its premise its own conclusion. He finds it impossible to tell from the cases indulging in this question-begging whether there is no duty because the function was public, or the function public because there was no duty.
Some courts have justified the rule of immunity as one necessary to prevent the diversion of public funds to private or unauthorized purposes. So deeply entrenched is this fear of an empty purse that it has been held improper to reimburse an official who had been held to personal account by his victim for a tort committed in the performance of his official duties. The commentators are of the opinion that such a stand as this evidences a philosophy of risk allocation contrary to that which inspired the workmen's compensation laws and other like social legislation of the recent past. 33 But, as has recently been expressed, if this is the basis of municipal immunity, it is surviving because fears which have never been proved justifiable have not, on the other hand, been proved unjustified. A variant of this fear of a depleted treasury is the position that unless there is immunity in some functions a municipal corporation could not properly perform all its functions nor feel free to assume new activities. It is pointed out that this again is an assumption which awaits demonstrable proof.35 There appears to be at least equal merit to the contention of some writers that "accompanying power with responsibility" would make for greater conscientiousness on the part of those in charge of the functions. 3 As matters now stand, a negligent employee is personally liable to his injured victim, the municipality's immunity not extending to shield him. This is claimed to be inadequate protection for private citizens injured by municipal employees, because of the uncollectibility of judgments against these workmen.
87 To just what extent a threat of personal liability is an incentive to careful conduct, and, if it is at all, whether the cost of such an incentive is commensurate with its results are matters upon which opinions may and do differ. 38 In addition to the confusion and disharmony in the raisons d'gtre of municipal immunity an equally serious defect is found by virtually all the commentators to lie in the difficulty of the principle's application. The formula is obviously not selfexecuting, and newer and a wider variety of municipal functions demand classification. How determine whether this function or that appertains to government or proprietorship? For this purpose the courts have called in aid various criteria and rules. In his consideration of this phase of the problem, Professor Murray Seasongood finds that "no satisfactory basis for solving the problem whether the activity falls into one class or other has been evolved. The rules sought to be established are as logical as those governing French irregular verbs." 3 9 Thus, the distinction is often made between duties mandatorily imposed upon the municipal corporation by the state and duties voluntarily assumed. Though the courts are not explicit on the point, this distinction seems to hark back to the "arm of the state" notion. While mandatorily imposed duties are quite generally held to be governmental, the test is said to break down, for not all voluntarily assumed duties are held to be proprietary. 40 It is also pointed out by the critics that, for example, it is often an optional matter with small towns and villages whether they shall have a fire department, and, if they do, the fact that they have freely chosen to do so has not compelled the courts to hold these to be proprietary functions. 41 In fact the contrary is the rule. Nor can the commentators see how the dubious fact of a voluntary assumption of a duty affects the nature of that duty. They claim that in other branches of tort law such a consideration is not a determining factor of liability.
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So here again as in the case of the application of the rules of respondeat superior they complain of a distortion of otherwise well-settled principles of applicable law.
With the entrance of the municipal corporation into fields of endeavor customarily considered in the past as peculiarly private activities the courts have looked more and more to the profit aspect of such municipal ventures. Hence, it is a not ififrequent proposition that if a municipal corporation reaps a pecuniary profit from the pursuit of a particular function or imposes a charge for a certain service in the course of which a tort is committed, that function or service is carried on in a proprietary capacity and liability is a consequence. The commentators 48 react to this in a uniform way. They say that in other situations where tort law is applied the presence or absence of pecuniary profit to the tortfeasor is not a determinative factor. Here again they encounter difficulty in understanding the relationship between profit and the nature of a particular function. They conclude that the distinction between activities which reward a municipal corporation with a monetary return and those which bring in no " Seasongood, supra note x6, at 938; see also Borchard, supra note 23, at 134: "It is believed that no one of these alleged criteria or justifications is sound, and that all of them can be found to have been denied validity in decided cases." 40 Peterson, supra note 32, at 339; Clarke, supra note 3, at x63; Note (i92,6) 14 CALir. L. Rav.
229, 231.
,' Peterson, supra note 32, at 339. ,2 Borchard, supra note 23, at 34; see note 40, supra.
"' Seasongood, supra note x6, at 938; (1940) income is no test at all but is simply another means by which the courts can escape the rigors of the common law rules. They also suspect that the presence of profit helps allay the fear of a depleted exchequer.
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A related test in arriving at the choice between "governmental" and "proprietary" is the local benefit inquiry. That is, if the function reflects to the advantage of the public generally, it is governmental; if its pursuit brings benefit particularly or peculiarly to the municipal community, it is a function carried on in the proprietary capacity. Carried to its logical extreme this test would, in the opinion of some of the writers, obliterate the distinction between governmental and proprietary functions, or, at least, would cut across the lines as presently drawn. It is stated" that nothing could be more to the peculiar and immediate benefit to the municipal inhabitants than their fire and police departments, functions which have quite consistently been classified as governmental. Moreover, it has been said, the fact is that all municipal functions which benefit the public generally and those enjoyed more exclusively by are now, with public funds. With the tendency for government to become more and more paternalistic any benefit to a particular locality is a benefit to the state. 46 Just where the line should be drawn is not indicated by the cases. The distinction between functions are for the public benefit, for otherwise they could not be financed, as they a particular locale is thought to be more understandable as one other aspect of the inarticulate premise of fairness; if the community enjoys a service more or less restricted to it, it is but fair that it should bear the losses incurred in its maintenance.
7
2. Discretionary and Ministerial Functions. When not used substitutionally for the more usual governmental-proprietary formula, the distinction between discretionary and ministerial acts is seized upon by the courts as a rational basis for determining municipal liability for tort. 48 If the tort was committed in the course of an activity involving discretion of a legislative or judicial nature, no liability obtains; but if occasioned in the course of a ministerial function, there is liability. Professor Borchard's analysis leads him to assert that "the distinction ... has justification only to the extent that deliberation and action as to policy is legislation and hardly an operative fact imposing legal duties, and for the exertion of power in determining policies it would be inappropriate to predicate liability. '49 If the distinction were consistently applied and the governmental-proprietary test forgotten it should logically impose liability for all acts performed in execution of the legislation adopted under the discretionary power. It would thus do away with most of the distinctions between governmental and proprietary functions. "This," says Mr. Borchard, "perhaps is the soundest basis for predicating legal responsibility. '' Its application, however, has been largely restricted to cases involving injuries arising from a failure to supply a service which the municipality is authorized, but not bound, to adopt; and to cases where the question is whether the injury arose out of a defect in the plan of construction as distinguished from negligence in the maintenance of the service.Y' Thus, a municipality may be authorized to construct a sewer system. Its decision to do so. or not is a legislative matter, and it will not be liable for injuries caused by its decision not to supply the system. Its choice of one of several plans of construction is a matter of discretion, somewhat judicial, so that for injuries traceable to defects inherent in the plan, there is also usually no liability. Maintenance of the system is a mere ministerial function; hence liability attaches for negligent conduct in this phase of the activity. However, if the service is considered or has been previously classified as governmental, the courts fall back on the governmental-proprietary distinction to decree immunity even for injuries caused by negligent maintenance. 5 2 Accordingly, the discretionary-ministerial distinction operates to cut down the area of liability permitted by the governmental-proprietary formula. Thus, Mr. Peterson suggests that what "seems to have been done, although not articulately," by recourse to the discretionary-ministerial distinction, "is to substitute a rule of reasonableness" in cases of non-governmental functions so that the municipality is subjected to liability only when its action is unreasonable. 3. The "Active Wrongdoing" Test. Before setting out New Jersey's "active wrongdoing" test, it might be of interest to mention a yet more unusual test existing at least by dicta in that state. The courts there, feeling strongly the wisdom of the maxim that there is no wrong for which the common law provides no remedy, have announced that whenever an indictment will not lie for a breach of a public duty, a civil action will lie; and the corollary, later added, where an indictment will lie, a civil action for damages will be dismissed. 4 In a joint article, Messrs. Weintraub and Conford point out that "if this test of liability were faithfully applied, it is apparent that the immunity of a municipality would be greatly circumscribed, for there are many instances of neglect and negligence that would not support an indictment." ' r However, "as a matter of fact, notwithstanding constant reiteration of the statement that a civil action may be maintained where an indictment does not lie," apparently only two cases actually allowed recovery on that theory, and even in those the result may be otherwise explained. 6 Nevertheless, New Jersey does occupy a unique position. This it does by virtue of its "active wrongdoing" test. The courts of that state go along with the common " 1 Peterson, supra note 32, at 297; David, supra note 23, at 78-89; (1939) law rule that a municipality is exempt from liability for damages resulting from its neglect to perform, or from its negligent performance of, public duties, but it adds, if the negligence can be termed wanton, then there is liability. This would at first blush seem to open a wide avenue of escape from immunity." But, restriction of the applicability of the ordinary rules of agency rather effectively limits the exception.
The active wrongdoing must be "chargeable to the municipality in order to render it liable: the doctrine of respondeat superior does not apply to public employments." s An authorization for the particular conduct complained against must be found before such wanton negligence will be attributed to the municipal corporation."o The "active wrongdoing" test has received the apparent approbation of at least one student writer, but even he expressed dissatisfaction with the lack of consistency with which it had been applied in its home state. 6 0 It is obvious that its application is not easy.
Nor does it entirely avoid the difficulties of the classification of the functions in terms of public and private. 6 '
4. The Historical Test. Though rarely used by the courts, it is sometimes said that the historical test might possibly be used as a determinant of the nature of a given function. Thus, is this function one which has usually been undertaken by municipal corporations or other units of government? If so, it is a governmental activity. But, as Mr. Peterson says, "Obviously this cannot be carried too far. It was not until i8i9 that the first municipal police force was established in London, but police protection has almost uniformly been held to be governmental in character." 0 1 2 Further, if it be remembered that street and sidewalk maintenance has almost universally and from ancient times been considered a concern of government and yet the general holding in street and sidewalk accident cases is that a municipality is liable for negligence, a fair share of the cases could not be decided as they are, nor reconciled to this principle. "The lack of consistency in historic reasons," says Professor Seasongood, "is therefore self-evident."
' 3
SOME MUNICIPAL FUNCTIONS AND THEIR CLASSIFICATION
It is now proposed to present several municipal functions and the classification accorded them. The list is by no means exhaustive, but it is meant to be fairly illus. trative, first, of the older and newer functions, and second, of functions reflecting, respectively, judicial agreement and discord.
t. Police. There is a surprising degree of unanimity among the courts in classifying police departments as governmental functions. Reviewing the cases, however, the That it has a tendency to widen the area of liability, see cases discussed by Weintraub and Conford, supra note 55, PP. 165-167. commentators do not find the same degree of unanimity in the reasons given to support the classification, any one or more of the several rationales given above being used to justify the judicial appraisal of this activity."4 While some commentators recognize that at common law there is no ground of tort liability for a mere failure to enforce law or suppress crime, they criticize the judicial position which grants immunity even for grossly negligent and wilful acts of police officers. 65 There is some report, however, of an occasional judicial deviation where police officers have caused injuries while in the pursuit of a corporate activity. 6 1 2. Fire Departments. Here too the critics find a remarkable accord in calling a fire department a governmental function. Almost every act of omission and commission, whether due to the municipal corporation as a body or to the occasional acts of individual firemen, and whether or not concerned immediately with the operation or maintenance of the department, is covered by the privilege of immunity. The courts sometimes support immunity by recourse to the mandatory nature of the activity and sometimes they present the reason that a fire department is carried on for the benefit of the municipal corporation and its citizenry. Mention has already been made of the critics' answers that the first reason is far from universally true,"' and that the second rationale is often given as a justification for liability. 08 A student note has also suggested that the classification of a fire department as governmental is inconsistent with its local voluntary beginnings.
9 Moreover, there have been both judicial and statutory inroads upon the rule of immunity. 7 0 A distinction has been made between injuries inflicted on the way to a fire where speed is essential and those occurring on the return trip. 71 Still, the aura of immunity hangs so heavily over fire departments that in some jurisdictions they have been exempt from liability even foi torts committed in the course of practice drills and equipment-testing. 72 It is a matter of note that the applicability of the principle of sovereign immunity to a municipal corporation has received its most serious attack in two fire department cases. 3. Water, Gas and Electricity Service. The furnishing of water, gas and electricity is in nowise a field unique to municipal ownership or operation. These activities, perhaps more than others, partake of a commercial nature. They are, therefore, quite usually considered proprietary functions. The courts in imposing liability usually emphasize their voluntary nature and stress the profit or local benefit resulting to the municipal corporation and the city's inhabitants from their operation. However, the same main which carries water into the home of Citizen Doe may also carry it into the hydrant which guards his house. For injuries attributable to negligence in the former aspect of this activity Citizen Doe may recover; for injuries traceable to negligently maintained pressure in the hydrant his case for recovery is not so clear. Some courts distinguish and find that this latter phase is connected with fire protection and hence governmental. The same distinction appears with respect to electricity: one line may carry electricity into a private home, another on the same pole may feed a street lamp. It makes a difference, then, to some courts whether the repairman was burned to death because he touched one wire or the other. Such distinctions as these, and there are others, are used by the critics as apt illustrations of the arbitrary results of the governmental-proprietary formula. 74 Adverting to the emphasis placed upon the fact that these utilities are profit-making ventures the critics discover that it does not seem essential to the end result that the municipality shall realize an actual profit from the business; that it is enough if a charge, even though it be merely cost-defraying, is made for the service. 78 Whether or not a charge will be made for a particular service, they say, is more often than not a matter of policy with the council or governing board. They finally contend that if the courts were fully aware in other instances that the "taxpayer pays for all municipal enterprises and that they must all be legally justified as accruing to his benefit," then the distinction between governmental and proprietary functions would be dispensed with. 
Sewers and Garbage Disposal.
There is apparently neither unanimity in the results reached nor the avenues used to reach them when the complaint is for negligence in the maintenance of a sewer system or garbage and refuse disposal. Some courts classify either or both as governmental, finding a close connection between such activity and the public health. To Professor Borchard the fact of a driver of an ash cart or garbage wagon being engaged in the "sovereign governmental work of safeguarding the public health" is a "somewhat startling proposition. '77 There are courts, however, which feel compelled by the presence of a monetary fee for the services to find them proprietary. 78 Some factual situations permit a final group of courts to escape entirely the necessity of classification by finding a nuisance; but here, of course, the distinction between personal and property injuries asserts itself. 79 5. Streets, Sidewalks and Bridges. Nothing. has been for so long considered a concern of government than the construction and maintenance of ways. So, the critics argue, the logic of the theory of dual capacity would seem to command that there be no municipal liability for injuries resulting from the negligent construction or maintenance of streets, sidewalks and bridges. 80 Yet the undoubted weight of au-T4 Peterson, supra note 32, at 293; Tooke, supra note 16, at xo2; Seasongood, fupra note x6, at 938; thority is to the contrary. Even in the absence of statutes imposing liability the courts as a unit deny immunity and hold that a city, though not an insurer of its ways, is yet subject to a duty of reasonable care in their construction and maintenance. While most courts recognize this as exceptional, others rationalize liability as an incident of the exclusive control enjoyed by a city over its streets, sidewalks and bridges. The critics find this fallacious because a municipal corporation cannot escape liability for wrongs suffered by negligent conditions and disrepair in its ways by delegating their construction or maintenance to a private person or private corporation. 8 ' 6. Traffic Signals. Whereas liability for injuries from negligent street maintenance has been so uniformly imposed, when the somewhat similar problem of traffic signals and regulations comes before the courts, liability is generally denied. The reason for classification of these functions as governmental vary: some courts assert that traffic regulation is primarily for the benefit of the general public; others place immunity on the ground that the duty to regulate traffic is mandatorily imposed by the legislature; and lastly some interpret street maintenance as having reference only to the physical condition of the streets. 8 2 However, it is suggested that traffic signals and traffic regulations are so intimately related to street maintenance and involve such cognate problems and policy considerations that the same rules ought to be applied. 8 Discussing the problem, Mr. Joseph F. Murray asserts that he can find no reason of logic or policy to justify the individual sacrifices resulting from immunity in this field. sees in the cases involving parks, swimming pools and recreation centers the tendency to constrict the area of municipal immunity. While many of them admit that a numerical majority of the cases fix these functions as governmental, they assert the later cases to be preponderantly of the opposite conclusion. Doubt of this has been expressed. 8 6 Be that as it may, there is a conflict between the old and the new. Those courts which classify these facilities as governmental do so usually on the ground that they have an intimate relation with the public health or, more broadly, the public good. They explain away admission fees as incidental, expense-defraying charges. 8 7 But it is this element of a charge which is seized upon by the courts of other mind. nuisance ground. 8 9 The local benefit theory is also used to impose responsibility. 0°O ccasionally a court will make the blanket expression that municipal property must be managed with the same care and liabilities as are attendant on privately owned property. 91 Every writer on the subject commends the growing tendency to impose responsibility for the careful operation and maintenance of parks and recreational facilities; "to hold otherwise is to establish a rule of law which puts children at the mercy of dangerous conditions of which they are not aware and over which they have no control. ' 92 8. Education. The general position taken by the judiciary in school accident cases is that education is a governmental function and hence for all injuries arising from this activity neither the school district, the board of trustees, nor the municipality shall be liable. To support their conclusion the courts announce the "trust fund doctrine," ie., that there is no authority to use school funds for any purpose other than education. 93 Despite the fact that "the public school system in the United States ... constitutes the largest single business in the country, [it] is still under the domination of a legal principle which in great measure continues unchanged since the Middle Ages .... ,,94 Considering the dominant role of the school in the life of school children and the community in general, Mr. Harry N. Rosenfield charges that "the principle [of sovereign immunity] is applied with complete disregard of the specific facts, in a more or less blanket fashion, regardless of whether the injury was the result of a falling building, or whether the pupil is killed by a swing... .,0 However, he does find that there have been both statutory" and judicial 9 " deviations, the latter following a pattern of denying immunity to the extent that there is insurance coverage, or by finding a trespass to real property, or by applying the nuisance doctrine, or, as the New York courts have done, 98 by holding school boards liable by imputing to them the actionable negligence of their agents and employees for certain so-called non-delegable duties.
9. Municipal Airports. The usual view taken of a municipal airport is that it is a commercial enterprise, a proprietary function. The commentators' review of the cases shows the courts on uncertain grounds when dealing with this most recent municipal activity. It has been said that the various courts have likened an airport to public streets, 9 to docks and bridges, 100 and to the city's transportation system. 101 A study of the municipal airport situation revealed that legislatures have already moved to curb liability. This legislative reaction is understood as a fear that the mounting costs of damages recovered for injuries caused by the construction and maintenance 89 (1934) of airports might stifle an experimental and perhaps desirable enterprise. One writer at least has urged that a municipality ought to be liable for the torts arising from this activity just as is any commercial entrepreneur.
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ULTRA VIREs
Though the aggrieved plaintiff succeeds in establishing the proprietary nature of the particular activity which caused him harm, it may be necessary for him to surmount yet an additional hurdle. This is the plea of ultra vires. If the act relied upon as giving the cause of action is one wholly beyond the corporate power or authority, the plea of ultra vires will defeat the prayer for damages. However, the commentators complain that the courts have failed consistently to respect the distinction adhered to in private corporation cases between acts wholly beyond or repugnant to authorized power or scope, and acts, which, though abusive of acknowledged authority, are yet incidental to or consequent from granted powers. They therefore urge that the doctrine of ultra vires, if applied at all to municipal functions, be applied in the same manner as it is now applied to private corporations.3'
STATUTORY CHANGES
If there is a constitutional provision, statute or ordinance, either permitting suit, imposing liability, or otherwise settling the question, there is no need of further inquiry into the nature of the function involved.' 04 While it has been said that the more recent legislation signifies a yielding to the pressure of persistent criticism,1 0 5 the statutory change has not all been along the line of extended liability.' 0 6 But, although no one has made an actual count, opinion has it that the tendency of legislation is away from immunity. The judicial reception of these statutes has not been consistent. The courts, as one commentator demonstrates, have not always construed them so as to broaden the scope of those statutes which impose liability and constrict the areas of those which confer immunity.' 0 7 While Mr. Leon David's study of the municipal tort law of California found that the existence of a liability-extending statute created in both court and jury an attitude of the "lid's off" with respect to both the situations which it covered and the amount of damages granted, 108 elsewhere the statutory construction escape has not been exploited,' 0 9 in fact, in some instances, has been actually scorned.
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Mr. David concluded that it is no simple task to draft a statute which will "meet the situation fairly for the litigant and which will at the same time protect the public from spurious and unconscionable claims, and from skyrocketed damages."' 1 1 He suggested that it might be necessary and even desirable to limit the amount of damages collectible for particular injuries. 11 " 2 A type of statute which at least thirty states have already adopted is the notice or "short statute of limitations" law."' The notice contemplated by these statutes is to be distinguished from that notice, actual or constructive, of defects and conditions of disrepair and danger in streets and sidewalks, which is a necessary element in the proof of negligence." 4 Rather, these statutes provide that notice of claim against the municipality must be filed within a prescribed period of time after which the claim is barred. The policy of such statutes, one municipal corporation counsellr says, is (I) to afford the city an opportunity to make timely investigation in order to disprove fraudulent claims; and (2) to give it a chance to settle meritorious claims out of court. The several writers who have considered these notice statutes believe that, with the tendency toward greater areas of liability, some such mechanism is needed to guard against "trumped-up claims.""" Discontent with the judiciary's failure to grasp the policy of these statutes has been expressed. Mr. Henry S. Sahm urges that if these notice laws are to serve their purpose at all they must be construed as imposing a condition precedent to suit; that the mere filing of the complaint and summons should not be considered proper or sufficient notice of claim; and that failure to give the prescribed notice within the time specified should be held to bar the claim.17
TiE CRiTICS PROPOSE AND SUGGEST
The almost unanimous voice of writers on the tort law of municipal corporations echoes with the conviction that relief from the present state of confusion can come only from the legislatures."' It is interesting to note that in 1921 Professor Harno placed his faith in the judicial branch to rid the law of this curious anomaly." 0 1 Since then the persistent refusal of the courts to go beyond gossamer distinctions and arbi-""David, supra note io8, at 467.
11.
Ibid. For a discussion of the effect of statutes and provisions limiting the amount of municipal indebtedness on the collecdbility of tort claims against municipal corporations, see (0936) trary exceptions has caused a complete reversal in commentator position. Thus the first point of agreement is the need of immediate legislative attention.
120
Substantial agreement exists also in the belief, developed without benefit of factual study, 121 that the area of liability could be extended without serious hindrance to efficient, progressive service and without greatly increased costs. 12 2 But some writers caution that there. may be areas within which considerations of policy commend immunity; 123 or, in Professor Edwin F. Albertsworth's words, "in general, tort liability should be imposed upon the city just as upon a private corporation or a private citizen, except where there are certain justifications, based on strong countervailing social interests, -which excuse or exempt the city from the legal consequences of its acts."' 24 But it is felt nonetheless that there is nothing ultimate about the distinction between governmental and proprietary functions which can be relied on to delimit these possible zones of immunity. -5 "Here again, as in other fields," to continue with Mr. Albertsworth, "it is the injury to the individual which should be of paramount and primary consideration, not the character of the person who causes it.'
126 Though there appears to be a surprising degree of judicial accord in the classification of several municipal functions, it is a common suggestion that it may be time to re-examine even these few to determine whether the supposed considerations of policy still obtain. 127 The least that could be done, one of them maintains, is a cataloging of those functions to which responsibility should attach.'
28
It is not infrequently said that a sound public policy forbids the extension of tort liability into the fields of the criminal law and the determination of policy.' 29 There is believed to be a social interest in the maintenance of law and order which makes it unwise to expose the city to liability for the unlawful acts of its police. Also, for the omission of certain public functions, at least where there is no duty running to the injured private person, there should be no liability. At least one writer would include fire-fighting activities within the province of immunity. A social interest in the protection of property and lives of others, he believes, outweighs the considerations for individual protection, at least when the fire department is engaged in "the duty of sending fire engines to the scene of the fire as quickly as possible."' 130 It is usual to find, in this group, statements that a municipal corporation should be held liable for "' One student writer asserts that there is an overwhelming opinion throughout the world in favor of liability. most injuries arising from property ownership.' 3 ' The very ownership of property and its use involves a relation to the outside world, and, consequently, in Professor Goodnow's analysis, 3 2 the city should be responsible. "A sensible medium" between complete liability and complete immunity has been suggested as possible, the line to be drawn to divide, on one side, "those instances in which the damage results from positive conduct of a nature so flagrant as to seem unnecessary to the ordinary functions of government," and, on the other, such activities where because of the impossibility of constant supervision and the necessity of emergency action it would be unfair to impose liability.' 33 There is in this a hint of the "active wrongdoing" test. The fault seems to lie in the probability that a like degree of confusion would accompany the determination of activities on one side of the line or the other.
Having his eye on the practical fact that the right of action which the injured individual has against the municipal employee is usually an unremunerative remedy, one writer' 3 4 has suggested that study of the effectiveness of official bonds might reveal a means whereby the law of municipal corporations could be brought into better conformity to the modern law of private liability in tort. There are, of course, statutes requiring the bonding of certain officials. The suggestion seems to envisage a more or less universal bonding scheme. While.this would alleviate one of the defects of the present situation, it would not completely eliminate the necessity of classification in terms of governmental and proprietary functions. Several municipal corporations have resorted to public liability insurance, giving the injured individual a direct recourse to the insurer. This again does not escape the difficulties of the common-law rule, for the insurer's liability is usually dependent on the liability of the insured. Writing of the situation in Louisiana, Messrs. Fordham and Pegues found the courts construing the insurance contract liberally so as to hold the insurer liable when it was at all possible to do so. They conclude that in doing this the courts have created "a needlessly illogical imbroglio," and that public liability insurance was not the best way out of the prevailing confusion.' 3 0
Mr. Fuller and Mr. Casner in their recent study' 3 7 adverted to reimbursement statutes as a possible means to avoid the harshness of imposing personal liability on the negligent agent or employee and, at the same time, to insure the injured person of ultimate recovery. Any extension of the reimbursement procedure, they believe, should be examined in the light of its specific purposes and the general purposes of tort law. Its advantages should be balanced against the general desirability of promoting careful conduct, for it may be that the threat of personal liability without hope of reimbursement is some incentive to non-tortious conduct. They find, however, several deeper defects in this alternative. First, officers and agents have been held to enjoy an immunity when certain governmental functions were involved. It thus seems that in many cases resort to the conceptualism of the common law would not be avoided. Second, there is the element of delay. Before reimbursement can be made there must first have been a successful court action to establish the personal liability of the individual defendant, and only thereafter will come an administrative decision to reimburse him. "In any event, the purposes of tort liability are not more adequately solved by the indirect municipal liability arrived at through the reimbursement procedure."' 38 Therefore, to continue with Fuller and Casner's conclusion, "the present hit-andmiss application of partial tort liability" ought to be "immediately replaced with a rule of complete liability.' 39 They and many others believe that municipal liability ought to be coextensive with its activities. 140 This group see no present-day reason why a municipal corporation should not be subject to the same liability as an individual. Nor do they feel a fear that complete liability would restrict any of the activities now or which may later be assumed by the municipal corporation. It is their contention that the public has "somehow tolerated the immunity rule, because fears that have never been proved justifiable have, on the other hand, never been adequately proved to be unjustified."'' Confident of their position, many of the better known critics urge a thorough study of the probable effects of a rule of complete liability. The present substantive law of several states has already received thorough study and analysis. Recently several statistical studies have been made and the results are interpreted as eliminating the supposed arguments for the immunity rule.' 4 2 "Should the feared abuses appear in any area under a rule of complete liability, they could then easily be remedied on the basis of fact rather than fears.' 43 Thus, whatever be the trend of the cases, the trend of commentator opinion is dear. The present state of things is one of confusion, fears, and assumptions, and often injustice. The problem is viewed as one in which considerations of fundamental social philosophy are inherent. One tenet of the social philosophy current in the literature of the subject is that unavoidable losses and risks should be allocated over as wide an area of absorption as possible. To this the losses consequent upon the day-to-day operation of the municipal corporation should be no exception. 
